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City of Carson City
Agenda Report
Date Submitted: October 6, 2008 Agenda Date Requested: October 16, 2008
Time Requested: Consent
To: Mayor and Supervisors
From: Purchasing & Contracts

Subject Title: Action to determine that Contract No. 0809-122 is a contract for additions to and
repair and maintenance of equipment which may be more efficiently added to and repaired and
maintained by a certain person and therefore not suitable for public bidding pursuant to NRS
332.115 and to approve Contract No. 0809-122 a request for Equipment Services Agreement to
be provided by AT&T for the period of April 1, 2009 through March 31, 2012, for a not to
exceed cost of $76,839.60 to be prepaid FY 2009 from the Sheriff’s Office Communications
Division Fund and funded at follows:

FY09 = $ 6,403.29
FY10= $25,613.16
FYll= $25,613.16
FY12 = $19.209.99

$76,839.60

Staff Summary: This is a continuation of the previous agreement approved by the Board of
Supervisors June 19, 2003. This agreement will provide equipment and service for the 911
system at the Sheriff’s Office Communications Center.

‘Type of Action Requested: (check one)

(___) Resolution ( ) Ordinance
- (_X__) Formal Action/Motion ( ) Other (Specify)

Does This Action Require A Business Impact Statement: (__)Yes( X )No

Recommended Board Action: I move to determine that Contract No. 0809-122 is a contract for
additions to and repair and maintenance of equipment which may be more efficiently added to
and repaired and maintained by a certain person and therefore not suitable for public bidding
pursuant to NRS 332.115 and to approve Contract No. 0809-122 a request for Equipment
Services Agreement to be provided by AT&T for the period of April 1, 2009 through March 31,
2012, for a not to exceed cost of $76,839.60 to be prepaid FY 2009 from the Sheriff’s Office
Communications Division Fund and funded at follows:

FY09 = $ 6,403.29
FY10 = $25,613.16
FY1l = $25,613.16
FY12 = $19.209.99

$76,839.60




Explanation for Recommended Board Action: Pursuant to NRS 332.115 subsection 1 (a)
and (c), staff is requesting the Board of Supervisors declare that the contract is not adapted to
award by competitive bidding.

NRS 332.115 Contracts not adapted to award by competitive bidding; purchase of
equipmernt by local law enforcement agency, response agency or other local governmental
agency; purchase of goods commonly used by hospital.

1. Contracts which by their nature are not adapted to award by competitive bidding,
including contracts for:

(a) Items which may only be contracted from a sole source;
(c) Additions to and repairs and maintenance of equipment which may be more efficiently

added to, repaired or maintained by a certain person;

are not subject to the requirements of this chapter for competitive bidding, as determined by the
governing body or its authorized representative.

Applicable Statue, Code, Policy, Rule or Regulation: NRS 332.115 subsection 1 (c)
Fiscal Impact: $76,839.60
Explanation of Impact: If approved the below listed account could be reduced by $76,839.60

Funding Source: Initial invoice of $76,839.60 will be prepaid in FY09, and expensed through
the Sheriff’s Office Communications Division account 101-2017-421.07-10, as follows:

FY09 = $ 6,403.29
FY10= $25,613.16
FYll = $25,613.16
FY12 = $19.209.99

$76,839.60

Alternatives: Deny funding — allow current maintenance agreement to lapse
Supporting Material: AT&T Equipment Service Agreement

Prepared By: Sandy S¢ / & Contracts Coordinator

/ Date: /o - ;7~()P
| Date:  fo~-7-0 °4

(City Manager)

] AQ M Date: /0~ —0OK

(Finance Director)



Board Action Taken:

Motion: 1) Aye/Nay

(Vote Recorded By)
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CUSTOMER (“Customer”)
Carson City

Customer Address

911 East Musser Street

Carson City

NV USA

89701

Customer Contact

Name: Jack Freer

Title: Chief Deputy

Telephone: 775 887-2020 x 41904
FAX: 775 887-2026

Email: JFreer@ci.carson-city.nv.us

Customer Billing Address
911 East Musser St.

Carson City
NV USA
89701

This Equipment and Services Agreement (
purchase of the Equipment and Services descri
additions to and replacements for, the Equipment and S
this Agreement is effective after execution by both parties and remains in full force and effect until th

AT&T ECATS / Contract No.

EQUIPMENT AND SERVICES AGREEMENT

AT&T DataComm” ("AT&T")
AT&T Address
One AT&T Way
Bedminster, NJ 07921-0752
Attn: General Attorney

AT&T Sales Contact Name
Name: Patrick Irwin

Last

AT&T Sales Contact Address
PO Box 11010, 645 E. Plumb Lane

Carson City
NV USA
89701

AT&T Sales Contact Information
Telephone: 775 762-2400

FAX: 775 333-4150

Email: pi3494@att.com

Branch Manager: Nancy McCormick
Sales Strata: Majors

Sales Region: BCM

execution; or (i) the expiration or completion of all Orders issued pursuant to this Agreement.

"Agreement") between AT&T DataComm* (or “AT&T") and Customer governs the sale and
bed in this Agreement and any Orders issued pursuant.tg this Agreement, as well as any
ervices. Unless earlier terminated by a party pursuant to the provisions hereof,
e later of (i) five (5) years after such

For the purpose of this Agreement, “Customer” includes any entity that controls, is controlled by or is under common control with
Customer (“Customer Affiliate”). AT&T grants to Customer the right to permit Customer Affiliates to purchase Equipment and access
and use the Equipment and Services, provided that Customer shall remain solely responsible for such purchase, access and use and for
the Customer Affiliates’ performance.

This Agreement establishes the terms and conditions for present or future purchases for Equipment and/or Installation or Maintenance
Services included under this Agreement. If, during the term of this Agreement, Customer requests Equipment, installation and/or
maintenance Service from AT&T, the terms and conditions set forth herein will apply to applicable attachments specific to the request
that will be required. These attachments, in order of precedence, include 1. Statements / Scopes of Work (SOW/SCOW); 2. Invoicing
Schedule and Payment Terms; 3. Bill of Materials for Equipment and Services; 4. Project Implementation Guide (PIG); 5.
Implementation Timeline; and 6. Certificate of Acceptance.

] There is no Equipment and/or Installation or Maintenance Services ordered at this time.
This Agreement shall become effective when signed by authorized representatives of both parties.
CUSTOMER AT&T

By: By:
(Authorized Agent or Representative)

(Authorized Agent or Representative)

(Typed or Printed Name) (Typed or Printed Name)

(Title) (Title)
(Date) (Date)
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_ @ atat AT&T ECATS / Contract No.

*AT&T DataComm, Inc. is a Delaware corporation; “AT&T DataComm” is an assumed name of AT&T DataComm, Inc., of
Southwestern Bell Telephone Company in Missouri, Oklahoma, Arkansas, Kansas and Texas, and of Pacific Bell Telephone

Company in California.

ESA long v.09 20 07.doc AT&T AND CUSTOMER CONFIDENTIAL sh3175
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DESCRIPTION OF EQUIPMENT/SERVICES

See also attached Exhibits as listed here and subsequent Orders):
2008 Maint quote and equipment list
[ ]
[ 1

EXHIBITS:
[ ]
[ 1

Installation Location(s): (Include physical address, City, County and State)
4645 Snyder Ave, Carson City Nevada 89701. Term is for April 1st 2009 to March 31st 2012

EQUIPMENT/SERVICES PRICE: $0.00
MAINTENANCE AGREEMENT: $ 76,839.60
INSTALLATION PRICE: $0.00

OTHER (DESCRIBE) $0.00

TOTAL PURCHASE PRICE
(BEFORE SHIPPING, HANDLING, TAXES*) $ 76,839.60

TAX-EXEMPT? (N) (V)

*Shipping, handling and all applicable sales/use taxes will be added to Total Purchase Price listed separately on the invoice.

Maintenance Declined Customer Initials:

MNo9 6 40229
MO a5 6|21k
=AY 2512 o
Wi 14,0299

ESA long v.09 20 07.doc AT&T AND CUSTOMER CONFIDENTIAL
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AT&T ECATS / Contract No.

Equipment and Services Agreement - General Terms and Conditions

1. Definitions

“Cutover” means (i) for a Service when the Service is first
provisioned or made available to Customer's use at any
site, and/or (ii) for Equipment when it is delivered to a
carrier for shipment, or if AT&T provides installation as

part of the Services, then upon AT&T's installation of the
Equipment.

"Equipment” means the equipment and Licensed
Software that AT&T sells, licenses or leases, as
applicable, to Customer or for which AT&T provides
Services as provided hereunder.

"Hazardous Substance”™ means any substance or
material that is classified as a hazardous material,
hazardous chemical, hazardous substance, pollutant,
contaminant, or toxic substance under any federal, state,
or local law, regulation, or ordinance related to the
" pollution or protection of air, ground or surface water, soil
or. other environmental media, occupational health and
safety or any other environmental or safety hazard.
“Information” means proprietary information of either
party that is disclosed to the other party in the course of
performing or evaluating potential amendments to this
Agreement, provided such information (except for content)
is written or other tangible form that is clearly marked as
“proprietary” or “Confidential”.

"Order" means any purchase order issued by Customer
for Equipment or Services that references this Agreement,
is signed by Customer’s authorized representative, and is
accepted by AT&T.

"Premises” means Customer's facility or location
specified in an Order where the Equipment will be installed
or Services performed.

"Services" means CPE related services such as project
management, installation, maintenance and staging.
“Statement of Work” or “SOW” means the attached
statement(s) of work and/or other ordering documents that
describe materials and Services to be provided pursuant
to this Agreement, entitled Statement of Work (SOW),
Scope of Work (SCOW) or Pre-Installation Guide (PIG).

2, Scope

AT&T will sell and Customer will procure the Equipment
and Services specified in any Statement of Work or Bill of
Materials attached to this Agreement or any Order issued
under this Agreement.

3. Delivery and Installation by AT&T

AT&T will deliver the Equipment FOB origin, prepaid and
add. Title to the Equipment and all risk of loss to the
Equipment shall pass to Customer at the time of delivery
to the carrier for shipment. Origin is defined as the
manufacturer’s site when the equipment is shipped directly
to Customer location and as AT&T’s staging facility when
AT&T performs staging on the equipment before delivery
to Customer. Customer acknowledges and agrees
that AT&T’s ability to provide Equipment during the
term of this Attachment is contingent upon the
supply and delivery schedules of each of the

ESA long v.09 20 07.doc

Equipment manufacturers. AT&T shall have no
liability for delays in any delivery schedule.

4. Customer Responsibilities for Installation Services

AT&T'’s obligations under this Agreement and the timely
fulfillment thereof, are contingent upon timely receipt from
Customer of all reasonably necessary assistance and
cooperation to AT&T in all matters relating to this
Agreement, including reasonable access to relevant
personnel, records, information and facilities. Customer
shall provide AT&T, in a timely fashion, with all information
reasonably required for the performance of the AT&T
Services by AT&T. Customer represents that all
information presently known to be necessary to AT&T's
understanding of the AT&T Services to be performed have
been disclosed or provided to AT&T and Customer will
keep AT&T timely informed of any new information which
may be necessary to AT&T’s understanding of the AT&T
Services to be performed. Customer shall provide AT&T
with reasonable access to the premises necessary for the
performance of the AT&T Services required under this
Agreement. In the event of Customer's failure to perform
its responsibilities hereunder, AT&T may, at AT&T's
option, assume or fulfil any and/or all of Customer’s
responsibilities, directly or through contract with third par-
ties. In such instance, it shall be considered an increase in
the scope of AT&T Services.

In connection with the installation of the Equipment at the
Premises, Customer will furnish any conduit, holes,
wireways, wiring, plans, equipment, space, temporary and
permanent power and other utilities, and all other items
and services reasonably required for the Equipment's
installation/integration in accordance with the Statement of
Work. AT&T will rely on all information provided by
Customer and wilt not be responsible or held liable for any
damages or costs that result from errors or omissions in
such information Customer shall provide a suitable and
safe environment for AT&T to work at the Premises.
Customer represents and warrants that the area of the
Premises within which AT&T performs Services shall be
free of Hazardous Substances. Customer understands
and agrees that AT&T does not handle, remove, or
dispose of, nor does AT&T accept any liability for,
Hazardous Substances on the Premises. If, during its
performance of Services, its employees, subcontractors,
or agents encounter a Hazardous Substance or other
environmental or safety hazard, AT&T may suspend
performance under this Agreement until Customer at
Customer's own expense completes the clean up and
removal of the Hazardous Substance in accordance with
applicable laws or removes hazard to our satisfaction.
Customer’s failure to abate a Hazardous Substance or
hazard within thirty (30) days of AT&T's suspension of
performance pursuant to this clause shall constitute a
material breach for which AT&T may terminate this
Agreement or the applicable SOW. Customer shall pay
AT&T for any costs, expenses, fines, or penalties incurred
by AT&T as a result of the presence or release of the
Hazardous Substance or hazard and its suspension of
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AT&T ECATS / Contract No.

Equipment and Services Agreement — General Terms and Conditions

performance. Customer also will obtain, at Customer’s
expense, any necessary licenses, permits and consents
(including landlord's or mortgagee's consents) in
connection with the installation.

Notwithstanding any other part of this Agreement: (a)
AT&T shall have the right to suspend performance or to
pursue any other remedies provided for under this
Agreement where Customer delays or fails to comply with
this provision; and (b) where any of the measures
described above are unreasonably expensive, Customer
may request that AT&T suspend its performance until such
time as an alternative remedy or course of performance is
secured or agreed upon; provided, however, that AT&T
may terminate this Agreement or an Order where any such
suspension lasts longer than thirty (30) days.

5. Invoicing and Payment Terms

Unless the deferred cash option is selected, invoices for all
Equipment will be issued the date the Equipment is
delivered to the carrier; invoices for Services will be issued
monthly for all Services performed in the preceding month;
invoices for maintenance Service contracts will be issued
as of the date of such contract and for the entire amount of
such contract. All Change Orders will be invoiced
separately.

Customer will advise AT&T of any billing discrepancies or
disputes about an invoice within fifteen (15) business days
after receiving the invoice or the amount of invoice shall be
deemed due and payable.

Payment terms are net thirty (30) days from date of invoice.
A late payment fee of one and one-half percent (1-1/0%) per
month (but in no event may any late fee exceed the
maximum amount permitted under applicable law) shall be
applied to any payment that is not received by AT&T within
thirty (30) days after the date of the invoice. Customer will
pay AT&T attorneys' fees and other costs incurred by AT&T
in the collection of any amount invoiced and not timely paid.

S5A. AT&T Capital Services, Inc. (“AT&T-CS”)
Financing Option

[Customer Initials:] Customer elects to finance
the Total Purchase Price through AT&T-CS. Customer
hereby requests that AT&T invoice AT&T-CS and arrange
for payment as described below:

AT&T will invoice Customer in care of AT&T-CS for 100%
of the Total Purchase Price on the Cutover Date (as
defined in paragraph 6 below) and the invoice shall be
promptly paid after its delivery to AT&T-CS, provided that
all required lease documentation has been properly
executed and received by AT&T-CS, including the signed
certificate of acceptance. If all lease documentation is not
executed and received by AT&T-CS as required in the
previous sentence, Customer agrees to and will pay the
Total Purchase Price to AT&T upon receipt of an invoice.

ESA long v.09 20 07.doc

6. Acceptance

Customer shall have a designated staff member on-
site at the completion of Services to sign the
acceptance document, acknowledging the Services
were performed in accordance with the SOW and
are complete. If any Services are incomplete or
nonconforming, Customer must provide written
notice to AT&T identifying such Services within ten
(10) business days of notice by AT&T of completion
of said Services, or else Customer waives remedy.
Upon written notification, AT&T will then have thirty
(30) business days to re-perform or complete the
nonconforming Services. If AT&T is unable to, or
fails to, correct such nonconformance in all material
respects, AT&T may, as AT&T’s sole liability and
Customer’s sole remedy, refund to Customer all
service fees paid by Customer for the
nonconforming portion of the Services

7. Licensed Software

Software is provided subject to the particular licensor's
standard software license that accompanies the
Equipment. The standard software license is a separate
agreement between Customer and the licensor.
Customer's assent to the terms and conditions of this
Attachment binds Customer to the terms and conditions of
the licensor's standard software license, as if the terms
and conditions of the licensor's standard software
agreement were fully set forth in this Attachment, and
Customer shall comply with the terms and conditions of
the licensor's standard license and associated
documentation.

8. Limited Warranty, Limitation of Liability and
Limitation of Remedy

WARRANTIES. (a) Equipment. The Equipment will be
provided to Customer on an “As Is" basis. (i) AT&T
DISCLAIMS ANY AND ALL WARRANTIES, EXPRESS
OR IMPLIED (INCLUDING, BUT NOT LIMITED TO,
WARRANTIES OF MERCHANTABILITY OR OF FITNESS
FOR A PARTICULAR PURPOSE). (ii) AT&T WILL NOT
HAVE ANY OBLIGATION OR BE LIABLE FOR ANY
ERROR, OMISSION, DEFECT, DEFICIENCY, OR
NONCOMFORMITY IN ANY EQUIPMENT OR ANY OF
THE SERVICES. AT&T DOES NOT WARRANT THAT
THE OPERATION OF EQUIPMENT WILL BE
UNINTERRUPTED OR ERROR FREE. AT&T HAS NO
WARRANTY OBLIGATION FOR EQUIPMENT THAT
CUSTOMER ACQUIRES THROUGH AT&T AND
EQUIPMENT THAT IS NOT MANUFACTURED BY AT&T
AND THAT DOES NOT BEAR AN AT&T LOGO OR
COPYRIGHT NOTICE. Customer, not AT&T, is
responsible for selecting Equipment to achieve its
intended results and for promptly verifying that the
Equipment performs as specified by the manufacturer or

licensor. (b) Manufacturer's Warranty: Notwithstanding

AT&T AND CUSTOMER CONFIDENTIAL sh3175
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AT&T ECATS / Contract No.

Equipment and Services Agreement - General Terms and Conditions

the disclaimer set forth in the subsection (a) of this section,
AT&T shall pass through to Customer any hardware
warranties available from Equipment manufacturers and
subsection (a) does not negate any software warranty that
Customer may obtain directly from the licensor under the
particular licensor’s standard software license.

Neither party shall be liable to the other party for delays,
failure in performance, loss or damage due to a cause
beyond the parties reasonable control, such as fire;
lightning, strike; embargo; explosion; power surge or failure:
acts of god; war; labor disputes; civil disturbances; acts of
civil or military authority; inability to secure materials, fuel,
products or transportation facilities; acts or omissions of

WORKMANSHIP; WARRANTY suppliers, or any other causes beyond its reasonable

(a) The provision of AT&T Services and any deliverables under thiscontrol. This clause shall not excuse the payment of money.
Agreement shall be performed in a workmanlike manner that would
meet commercial industry standards in the field to which the work11. Arbitration
pertains, as well as any standards set forth in attachments SOW.
AT&T AND ITS AFFILIATES, SUBCONTRACTORS AND AGENTSCustomer and AT&T agree that any dispute arising under
SPECIFICALLY DISCLAIM ANY WARRANTY OFthis Agreement, shall be submitted to binding arbitration in
MERCHANTABILITY OR FITNESS FOR A PARTICULARaccordance with the Commercial Arbitration Rules of the
PURPOSE AND, EXCEPT FOR THE FIRST SENTENCE IN THISAmerican Arbitration Association (“AAA”). The arbitrator
SECTION AND AS OTHERWISE EXPRESSLY PROVIDED FORshall have no authority in excess of the authority of a court
IN THIS AGREEMENT, MAKES NO OTHER WARRANTIES having jurisdiction over the matter. Additionally, the
EXPRESS OR IMPLIED, IN REGARD TO THE AT&T SERVICES. arbitrator shall not alter, revoke, or suspend any provision
. ] ) ) of this Agreement. The arbitration awards hall be binding
(b) Services. The AT&T Services , as described in theand deemed enforceable in any court of competent
attachments which may include the SOW/SCOW, Inventoryjyrisdiction.
schedule and payment terms, Bill of Material, Project
Implementation Guide, Impiementation Timeline or Certificate of12, Taxes
Acceptance, are based upon, among other things, information
provided by CUSTOMER. IN THIS REGARD, AT&T MAKES NOprices are exclusive of, and Customer must pay, all taxes
EXPRESS OR IMPLIED REPRESENTATION OR WARRANTY AS(excluding those on AT&T’s net income), surcharges,
TO THE ACCURACY OR COMPLETENESS OF THErecovery fees, custom clearances, duties, levies, shipping
INFORMATION PROVIDED TO AT&T BY CUSTOMER.charges, and other similar charges (and any associated
CUSTOMER ACKNOWLEDGES AND AGREES THAT: (I) NONEinterest and penalties) relating to the sale, transfer of
OF THE INFORMATION FURNISHED BY CUSTOMER |Nownership, installation, license, use or provision of the
CONNEGTION WITH AT&T SERVICES AND/OR DELIVERABLESServices, except to the extent Customer provides a tax
HAS BEEN INDEPENDENTLY VERIFIED BY AT&T AND (Il) ATgTEXemption certificate, valid in place of delivery, prior to or
EXPRESSLY DISCLAIMS, AND WILL NOT BE SUBJECT To,Withan Order.
ANY LIABILITY WHICH MAY BE BASED ON SUCH
INFORMATION, OR ANY ERRORS OR OMISSIONS IN SUCH
:T,:\/OER%QEVOV: g:HiLi:(EsRu%ﬁ %%Lé;gTolg\l%xgngﬂg Uég_Neither pgrty to the Agreement shall assign it in whole- or
WAS RESPONSIBLE FOR OR PARTICIPATED IN THER! Part without the written consent of the other, which
INCLUSION IN OR OMISSION FROM THE SERVICES AND/ORCONseNt will not be unreasonably withheld, provided
DELIVERABLES. |If AT&T does become aware of any errors orhowever, ATng may assign this Agreement to any present
omissions in information are made or provided by Customer, AT&TY future a;ﬂllatg, subS|d|ary_ or parent cqrporatlon upon
will promptly notify Customer, in writing, of such errors andnotlce to, but without securing Customer's consent and

13. Assignments and Subcontracts

omissions.

{c) Each party will perform their obligations under this
Agreement in compliance with all applicable laws.

9. PATENT AND TRADEMARK INDEMNITY.

AT&T SHALL HAVE NO DUTY TO DEFEND,
INDEMNIFY, AND HOLD HARMLESS CUSTOMER
FROM AND AGAINST ANY OR ALL DAMAGES AND
COSTS INCURRED BY CUSTOMER ARISING FROM
THE INFRINGEMENT OF PATENTS OR TRADEMARKS
OR THE VIOLATION OF COPYRIGHTS BY
EQUIPMENT. NOTWITHSTANDING ANY OTHER
TERMS OR CONDITIONS TO THE CONTRARY, AT&T'S
LIABILITY UNDER THIS SECTION SHALL NOT EXCEED
THE PURCHASE PRICE OF THE INFRINGING
EQUIPMENT.

10. Force Majeure

ESA long v.09 20 07.doc

may grant to any such assignee the same rights and
privileges AT&T enjoys under this Agreement. In addition,
AT&T may subcontract any portion of the Services to be
performed without Customer’s prior written approval.

14. Notices; Representatives of Parties

All notices pertaining to this Agreement will be given in
writing and will be sufficient if delivered personally to the
representatives of the parties designated in this
Agreement, or sent by telefax, telegram, or express or
regular mail, postage prepaid.

15. Confidentiality and Proprietary Information
Each party’s INFORMATION shall, for a period of three (3)

years following its disclosure (except in the case of
Software, for an indefinite period): (i) be held in

AT&T AND CUSTOMER CONFIDENTIAL sh3175
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AT&T ECATS / Contract No.

Equipment and Services Agreement — General Terms and Conditions

confidence; (ii) be used and transmitted between countries
only for purposes of performing this Agreement (including
in the case of AT&T, the ability to monitor and record
Customer's transmissions in order to detect fraud, check
quality, and to operate, maintain and repair the Services),
using the Services or evaluating potential amendments to
this Agreement; and (iii) not be disclosed except to the
receiving party’s employees, agents and contractors
having a need-to-know (provided that such agents and
contractors are not direct competitors of the other party
and agree in writing to use and disclosure restrictions as
restrictive as this Article 4), or to the extent required by law
(provided that prompt advance notice is provided to the
disclosing party to the extent practicable).

The restrictions in this Article shall not apply to any
information that: (i) is independently developed by the
receiving party; or (i} is lawfully received by the receiving
party free of any obligation to keep it confidential; or (iii)
becomes generally available to the public other than by
breach of this Agreement.

Both parties agree to comply with privacy laws applicable
to their respective businesses. Customer shall obtain any
user consents legally required relating to handling of user’s
content. If Customer believes that, in the course of
providing Services under this Agreement, AT&T will have
access to data Customer does not want AT&T personnel
to comprehend, Customer should encrypt such data so
that it will be unintelligible.

16. Publicity

Customer agrees that during the term of this Agreement,
AT&T may refer to Customer, orally and in writing, as a
customer of AT&T and may publish a press release
announcing in general terms that AT&T and Customer
have entered into this Agreement and AT&T may in
general terms describe the activities contemplated
hereunder. Any other reference to one party by the other
party requires written consent of the first party.

17. Storage of Equipment

AT&T and/or its designated subcontractors may store a
reasonable amount of AT&T or subcontractor equipment,
materials, tools and other items necessary for the
performance of an Order on the Premises or in such other
secure location{s) as Customer may designate, at no
charge. Customer will take reasonable precautions to
protect and maintain the integrity of any such items and
will accept delivery of any such items delivered to
Customer's facilities when AT&T personnel are not
available to accept delivery and place or direct the
placement of such items on the Premises or other secure
location(s). In the event Customer accepts delivery of any
items under this Agreement, Customer will promptly notify
AT&T of the delivery and location of the items delivered.

18. Amendments; Termination

ESA long v.09 20 07.doc

Customer will be charged for any additions, deletions or
changes ("Change") in the Equipment/Services. If
Customer desires a Change, Customer will notify AT&T by
written request, and AT&T will provide Customer a revised
Bill of Materials and/or Statement of Work reflecting the
equipment, service and price changes shipping dates,
Cutover dates and other terms. Any increase or decrease
in the price occasioned by a Change will be added
to/subtracted from the amount of Customer’s final invoice.
After the date of the complete execution of this
Agreement, any changes to an Order or SOW requested
by Customer will be processed as a “Change Order”. If
AT&T does not receive the executed change documents
within _30_ days, no changes will be made to the original
document. This Agreement may be amended or modified
only by written instrument signed by an authorized
representative of each party.

If Customer changes the work schedule in a SOW or if
compliance with such schedule becomes impracticai, due
to no fault of AT&T, AT&T reserves the right to reevaluate
and amend the pricing for Equipment and Services or to
submit change notice for any additional costs incurred as a
consequence of such changes.

Either party may terminate this Agreement in whole or in
part by giving the other party at least thirty (30) days' prior
written notice. Either Party may terminate an Order or
Change Order by giving the other Party written notice prior
to Cutover. In the event Customer terminates an Order or
Change Order: (i) prior to the date of delivery of any
Equipment, Customer shall pay as a cancellation fee, and
not as a penalty, an amount equal to twenty percent (20%)
of the total purchase price of the Equipment cancelled
(and once Equipment is delivered to Customer, the
relevant Order(s) may not be cancelled); and (ii} Customer
shall be liable for an amount equal to fifty percent (50%) of
the fees for Services for the remaining term of this
Agreement (or any applicable Order) plus any non-
recoverable costs inciuding , but not limited to, amounts
incurred by AT&T in connection with the provisioning of
cancelled Equipment and Services. Upon termination,
Customer agrees to pay all amounts due for Equipment
and Services provided by AT&T up to and including the
effective date of termination, plus any costs or expenses
(including restocking fees) incurred by AT&T in connection
with the performance of the Order. In the event the
Customer terminates an Order or Change Order prior to
Cutover, the Customer shall be liable for all expenses
incurred by AT&T under that Order or Change. Upon
termination, Customer agrees to pay AT&T all amounts
due for Equipment and Services provided by AT&T up to
and including the effective date of termination, plus any
nonrecoverable restocking fees or other costs incurred by
AT&T. Such payment will constitute a full and complete
discharge of Customer’s payment obligations. Termination
will also constitute a full and complete discharge of AT&T's
obligations. Any Order in progress or requested prior to
the termination of this Agreement will be completed and
Customer agree to pay AT&T for the Services performed

AT&T AND CUSTOMER CONFIDENTIAL sh3175
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AT&T ECATS / Contract No.

Equipment and Services Agreement — General Terms and Conditions

and/or any Equipment delivered or installed under the
Order.

19. Termination of Purchase Order; Suspension of
Service

Except as otherwise expressly provided in this Agreement,
Order(s) may not be terminated, suspended or canceled
unless: a) the other party is in material breach of or default
under such Order, and such breach or default continues
for a period of thirty (30) days after the giving of written
notice by the party not in breach or default; or b) any
federal, state or local governmental agency or regulatory
body or a court or tribunal of competent jurisdiction
renders or enters an order, ruling, regulation, directive,
decree or judgment which restricts or prohibits either party
from continuing, impairs either party's ability to continue, or
makes impractical or unduly expensive either party's
continuance under such Order or this Agreement.

20. Miscellaneous Provisions

AT&T is entitled to increased compensation and/or time for
completion where AT&T encounters concealed physical
conditions which differ materially from those indicated in
any documents provided under this Agreement or
otherwise represented by Customer, or latent physical
conditions which differ materially from those ordinarily
found to exist and generally recognized as inherent in the
installation and/or maintenance activities contemplated by
this Agreement, where such conditions would materiaily
interfere with, delay or increase cost of performance under
this Agreement.

Unless local law would require otherwise, the construction,
interpretation and performance of this Agreement shall be
governed by the substantive law of the State of New York,
excluding its choice of law rules, and applicable laws and
regulations of the United States of America. The parties
consent to the exclusive jurisdiction of the courts located in
New York City, USA.

If any provision of this Agreement or any remedy provided
in it is declared invalid under any applicable law, such
provision shall be modified to the extent necessary to
make it valid and enforceable. The remaining provisions of
this Agreement shall continue in full force and effect.

Export of Equipment is subject to the Export Control Laws
of the United States. Customer agrees not to export the
Equipment in violation of those laws.

Any obligation arising under this Agreement or any Order
which by its nature continues beyond termination or
expiration, including, but not limited to Limitation of
Warranties, Limitation of Liabilites and Limitation of
Remedies, and Confidentiality shall survive termination or
expiration of this Agreement.

This Agreement, all Exhibits attached, and all Orders
issued under this Agreement, represent the entire

ESA long v.09 20 07.doc

agreement between Customer and AT&T concerning the
Equipment and Services, and supersedes all prior
negotiations, representations, and agreements, either
written or oral, concerning the Equipment and Services. In
the event of a conflict between the contract documents,
this Agreement shall take precedence. Any information,
terms and/or conditions, or other language contained in
any document(s) or purchase order(s) furnished by
Customer to AT&T in excess of or outside of such
information or in conflict with any terms and conditions
contained in this Agreement and/or the applicable SOW or
attachment hereto shall be considered void.

21. CISCO SOFTWARE LICENSE; WARRANTY; RMA
PROCEDURES.

(a) Software License. For Equipment manufactured by
Cisco, the software is provided subject to the software
license found at:
http://www.att.com/cpe/docs/software_license.doc. This
license is a separate agreement between Customer and
Cisco. Customer’s assent to the terms and conditions of
this Agreement binds Customer to the terms and
conditions of this Cisco license, as if the terms and
conditions of the license were fully set forth in this
Attachment. Customer agrees that it shall comply with the
terms and conditions of this license and associated
documentation. (b) Warranty. The applicable warranty
passed through hereunder with respect to such Equipment
manufactured by Cisco is included in the Equipment
package. A sample of the Cisco limited warranty can be
reviewed at:
http://www.cisco.com/en/US/products/prod_warranties_listi
ng.html . (c) RMA Procedures. The terms and conditions
applicable to the Cisco RMA process can be reviewed at:
http://www.att.com/cpe/docs/return_material authorization.
doc.

22. CISCO SMARTNET SERVICES.

Cisco SMARTnet services provided in connection with
Equipment are provided directly to Customer by Cisco
pursuant to the terms of Cisco End User Support
Agreement (“EUSA”) which can be accessed by Customer
at http://www.cisco.com/iegal/cbr.html. The EUSA is a
separate agreement between Cisco and the Customer. By
Customer assenting to the terms and conditions of this
Agreement, Customer is also bound to the terms and
conditions of EUSA, as if the terms and conditions of the
EUSA agreement were fully set forth in this Attachment .
Customer agrees that it shall comply with the terms and
conditions of the EUSA. ATA&T will invoice Customer for
the charges associated with such SMARTnet services.
Cisco shall be solely responsible for the provision of the
SMARTnet services and Customer releases AT&T from
any loss, damages or other claims relating to the
SMARTnNet services.

AT&T AND CUSTOMER CONFIDENTIAL sh3175
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