City of Carson City _;2 l Q—

Agenda Report

Date Submitted: April 6, 2010 Agenda Date Requested: April 15, 2010
Time Requested: 15 minutes

To: Mayor and Supervisors
From: Parks and Recreation Department

Subject Title: Action to authorize the Open Space Manager to execute an advanced funding request, deed
restriction, and funding agreement for approximately $2,793,000 (75% of the acquisition cost) from State of
Nevada Question-1 conservation grants towards the purchase of the Jarrard Ranch located at Carson River

Road. (Juan F. Guzman)

Staff Summary: The purchase of the Jarrard property has been facilitated by the grant award for
approximately 75% of the acquisition cost of the Jarrard Ranch. The City is responsible for the $931,048
match for a combined estimated cost of $3,724,048. The grant award is through the State of Nevada Land
Conservation Program (Question-1 grants) under the category of Water and Land Acquisition by
Municipalities. This grant was awarded in 2007, and the staff of the Question-1 Program has been
apprehensive and has given us a warning that the grant will be rescinded unless it can be used by Carson City
very promptly. In the past, Carson City has completed the purchase with our own funding and then requested
a reimbursement from the Question-1 Program. That was the formula used for the purchase of the
Hutchison, Andersen, Desormier, and Horsecreek Ranch properties.

For the purpose of receiving our grant award, Carson City negotiated and executed a funding agreement and a
deed restriction. Those two documents were the subject of extensive review and approval by the Open Space
Advisory Committee and the Board of Supervisors and have been attached to this staff report. The attached
budget page reflects the approximate amounts to be received through the Question-1 grants and the match
required to be provided by Carson City.

In this instance, and for the purpose of the Jarrard acquisition, the State of Nevada has also agreed to process
an advance of the funding, which means that the funding will be available in order to close the escrow with

Mr. Jarrard.

Type of Action Requested: (check one)

{__) Resolution (__) Ordinance
{ X ) Formal Action/Motion (__) Other (Specify)
Does This Action Require A Business Impact Statement: (_)Yes (X)No

Recommended Board Action: [ move to authorize the Open Space Manager to execute an advanced
funding request, deed restriction, and funding agreement for approximately $2,793,000 (75% of the
acquisition cost) from State of Nevada Question-1 conservation grants towards the purchase of the Jarrard
Ranch located at Carson River Road.

Explanation for Recommended Board Action: The purchase has an estimated cost of $3.7 million,
however the Open Space acquisition account has a present balance of $3.3 million. The State of Nevada has
agreed to process an advance of the funding, which means that the funding will be available in order to close
the escrow with Mr. Jarrard.

Applicable Statute, Code, Policy, Rule or Regulation: Chapter 13.06 of the Carson City Municipal Code
and Question-1 regulations



T

Fiscal Impact: Approximately $2.79 million from Question-1 / Approximately $931,048 from Carson City
Open Space

Explanation of Impact: The value of the property was determined by Lyn Norberg, an M.A I licensed
appraiser.

Funding Source:
1) Question-1 State of Nevada Conservation Grants Land and Water Program

2) Question-18 Open Space Acquisitions with a present balance of $3.3 million

Alternatives:
1) Deny the request and direct staff to develop other funding options

Supporting Material:
* Draft funding agreement
 Draft deed restriction

Prepared By: \A & %C’l Date: {‘ / Z / (©

F Guzman, Open Sp/?}&m
Reviewed By: // 7/2/7 Lae A/A e S Y AU

Roger«MoellendorQVks & Ree'c?riailin—Dlreth/
! r L s .
NS f A Date: 7 K / <ase

L

Larry Werner, City Managgr

Wﬁw Date: Y / /1O
LA ol

‘/LQJWV Date: ‘7/ / é / /0
Finance Department

Board Action Taken:

Motion: 1: Aye/Nay

(Vote Recorded By)



A Funding Agreement Between the State of Nevada
Acting By and Through Its Division of State Lands and the
Conservation and Resource Protection Grant Program
(Grantor)

901 8. Stewan St Suxte 5003, Carson City, NV 89701
phone: (775} 684-2720
e (775)634-2721

And

Carson City
(Grantee)

3303 Buti Way, Bulding #9, Carsen City, NV 89701
phone: (775) 887-2262
fax: {773) §ﬁ‘7-2‘145

FOR THE PURPOSES OF acquiring fee title lond on prc')pem'es 'ucollectively known as Jarrard,
including but not limited to assessor's parcel number’s 10-071-26, 10-071-27, and 10-021-47.

WHEREAS, at the general election on November 5, 2002 Nevada’s voters approved a conservation
initiative generated by Assembly Bill 9, Statutes of Nevada, 17® Special Session of the 2001
Nevada State Legisfature, Chapter 104, referred to as Question 1, and authorized the issuance of
general obligation bonds in the face amount of $200, 000,000 to carry out this program; and
WHEREAS, the Nevada legislature authorized the State Land Registrar to establish a conservation
and resource protection grant program and administer the issuance of general obligation bonds in
the face amount of $65,500,000; and

WHEREAS, $20,000,000 of the above -$65,500, 000 is allocated to the acquisition of land and
water, or interests in land: and water to protect and enhance wildlife habitat, sensitive or unique
vegetation, historic er cultural resources, riparian corridors, wetlands and other environmental
resources plirsuant to an-adopted open-space plan;

WHEREAS, the State Land Registrar has determined this project is both necessary and in the best
interests of the State of Nevada,;

NOW, THEREFORE, in consideration of the aforesaid premises, the parties mutually agree as
follows:

1. REQUIRED APPROVAL. This Funding Agreement shall not become effective until and unless
approved by the State Land Registrar and the govemning body of Carson City.

2. DEFINITIONS. “Grantor” means the State of Nevada and the Division of State Lands, its
officers and employees. “Grantee” means Carson City. “Parties” means the Grantor and Grantee.
3. FUNDING AGREEMENT TERM. This Funding Agreement shall be effective from January 1,
2008 to December 31, 2010, unless sooner terminated by either party as specified in paragraph 10
herein.
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4. NOTICE. All notices or other communications required or permitted to be given under this
Funding Agreement shall be in writing and shall be deemed to have been duly given if delivered
personally in hand, by telephonic facsimile with simultaneous regular mail, or mailed certified mail,
return receipt requested, postage prepaid on the date posted, and addressed to the other parties at the
addresses specified above.
5. INCORPORATED DOCUMENTS. The parties agree that the responsibilities and duties of each
party as well as the scope of the project shall be specifically described, this Funding Agreement
incorporates the following attachments in descending order of constructive precedence;

ATTACHMENT A: Question 1 Adopted Regulations

ATTACHMENT B: Project Summary and Special Conditions

ATTACHMENT C: Scope of Work

ATTACHMENT D:  Project Budget

ATTACHMENT E:  Apprajsal _

ATTACHMENTF: Title Report Prepared by on , 200_

ATTACHMENT G: Non-revocable Deed Restriction
ATTACHMENT H: DCNR General Requirements
6. COST: Grantor agrees to provide a maximum of 75 percent of the total prOJect cost {the amount
actually expended and necessary for completion of the described project), not to exceed. a total grant
amount of $2,793,000.00, contingent upon Grantee’s compliance with all of the terms and
conditions herein. See Attachment B hereto, for description. Grantee is required fo provide a
minimum of 25 percent of the $3,724,048.00.total project cost as its local share.
7. ASSENT. The parties agree that the terms and conditions listed on incorporated attachments of
this Funding Agreement are also specifically a part of this Funding Agreement and are limited only
by their respective order of precedence and any limitations spe01ﬁed
8. INSPECTION & AUDIT. .
a. Books and Records Grantee agrees to keep and maintain under general accepted accounting
principles (GAAP) full; true and complete records, contracts, books, and documents as are neces-
sary to fully disclose to Grantor, or its autherized representatives, upon audits or reviews,
sufficient information to-determine compliance with all state and federal regulations and statutes.
b. Inspection. & Audit. - Grantee agrees that 'the relevant books, records (written, electronic,
computer related or otherwise), including, without limitation, relevant accounting procedures and
practices, financial statements and supporting documentation shall be subject, at any reasonable
time, to inspection, examination, review, audit, and copying at any office or location of Grantee
where such records may be found by Grantor’s designated representative.
c. Period of Retention. All books, records, reports, and statements relevant to this Funding
Agreemernit must be retained a minimum of six years. The retention period runs from the date of
Grantor’s last Funding Agreement payment, or from the date of termination of the Funding
Agreement, whichever is lafer. Retention time shall be extended when an audit is scheduled or in
progress for a périod feasonably necessary to complete an audit and/or to complete any
administrative and judicial litigation which may ensue.
9. FUNDING DISTRIBUTION: Question ! funding in an amount not to exceed $2,793,000.00
shall be disbursed to Grantee in the form of an advance or reimbursement(s). Original invoices, or a
request for an advance, shall be submitted by Grantee to the Grantor to receive funds.

Page 2 of 18



10. FUNDING AGREEMENT TERMINATION. Grantor may only ferminate this project
agreement as specified in section 16 of the incorporated Attachment B, and as further specified
herein. If any state, county, city or federal license, authorization, waiver, permit, qualification or
certification required by statute, ordinance, law, or regulation to be held by Grantee to provide the
goods or services required by this Funding Agreement is for any reason denied, revoked, debarred,
excluded, terminated, suspended, lapsed, or not renewed; or if Grantee becomes insolvent, subject
to receivership, or becomes voluntarily or involuntarily subject to the jurisdiction of the bankruptcy
court; or if it is found by the State that any quid pro quo or gratuities in the form of money, services,
entertainment, gifts, or otherwise were offered or given by Grantee, or any agent or representative
of Grantee, to any officer or employee of the State of Nevada with a view toward securing a
Funding Agreement or securing favorable treatment with respect to awarding, extending, amending,
or making any determination with respect to the performing of such Funding Agreement, then this
Funding Agreement may be immediately terminated by the Granter.
a. Time to Correct. Termination upon a declared default or breach may be exercised only after
service of formal written notice as specified in paragraph 4 above, and the subsequent failure of
the defaulting party within 30 calendar days of receipt of that notice to provide evidence, satisfac-
tory to the aggrieved party, showing that the declared default or breach has been corrected.
b. Winding Up Affairs Upon Termination. In the-event of termination of this Fundmg Agreement
for any reason, the parties agree that the provisions of this paragraph survive termination:
i. The parties shall account for and properly present to each other all claims for fees and
expenses and pay those which are undisputed and otherwise not subject to set off under this
Funding Agreement. Neither party may withhold performance of winding up provisions solely
based on nonpayment of fees or expenses accrued up to the time of termination;
ii. Grantee shall satisfactorily complete work in pmgress at the agreed rate (or a pro rata basis
if necessary) if so requested by the Grantor;
iii. Grantee shall execiite any documents and-take any actions necessary to effectuate an
assignment of this Funding Agreement if so requested by the Grantor;
11. REMEDIES. Except as otherwise provided for by law or this Funding Agreement, the rights
and remedies of the parties shall not be exclusive and are in addition to any other rights and
remedies provided by law or equity. ineluding. without limitation, actual damages, and to a prevail-
ing party reasonable attorneys' fees and ‘costs. It-is specifically agreed that reasonable attorneys’
fees shall include without limitation $125 per hour for State-employed and Carson City employed
attorneys. The State may set off consideration against any unpaid obligation of Grantee to any State
agency.
12. LIMEEED LIABILITY. The State will not waive and intends to assert available NRS chapter
41 liability fimitations in all cases
13. FORCE MAJEURE. No party shall be deemed to be in violation of this Fundmg Agreement if
it is prevented from performing any of its obligations hereunder due to strikes, failure of public
transportation, civil.or military authority, act of public enemy, accidents, fires, explosions, or acts of
God, including, without limitation, earthquakes, floods, winds, or storms. In such an event the
intervening cause must-not be through the fault of the party asserting such an excuse, and the
excused party is obligated to promptly perform in accordance with the terms of the Funding
Agreement after the intervening cause ceases.
14. INDEMNIFICATION. To the fullest extent permitted by law, Grantee shall indemnify, hold
harmless and defend, not excluding the State's right to participate, the State from and against alf lia-
bility, claims, actions, damages, losses, and expenses, including, without limitation, reasonable
attorneys' fees and costs, arising out of any alleged negligent or willfu! acts or omissions of Grantee,
its officers, employees and agents for this Funding Agreement,
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15. WAIVER OF BREACH. Failure to declare a breach or the actual waiver of any particular
breach of the Funding Agreement or its material or nonmaterial terms by either party shall not
operate as a waiver by such party of any of its rights or remedies as to any other breach.

16. SEVERABILITY. If any provision contained in this Funding Agreement is held to be
unenforceable by a court of law or equity, this Funding Agreement shall be construed as if such
pravision did not exist and the nonenforceability of such provision shall not be held to render any
other provision or provisions of this Funding Agreement unenforceable.

17. ASSIGNMENT. Grantee shall neither assign, transfer nor delegate any rights, obligations or
duties under this Funding Agreement without the prior written consent of the State.

18. PUBLIC RECORDS. Pursuant to NRS 239.010, information or documents received from
Grantee may be open to public inspection and copying. The State will have the duty to disclose
unless a particular record is made confidential by law or a common law balancing of interests.

19. PROPER AUTHORITY. The parties hereto represent and warrant that the person executing
this Funding Agreement on behalf of each party has full power and authority to enter into this
Funding Agreement. Grantee acknowledges that as required by statute or regulation this Funding
Agreement is effective only after approval by the Division of State Lands Administrator and only
for the period of time specified in the Funding Agreement. Any services performed by Grantee
before this Funding Agreement is effective or after it ceases to be effective are performed at the sole
risk of Grantee.

20. GOVERNING LAW; JURISDICTION. This Funding Apgreement and the rights and obliga-
tions of the parties herefo shall be governed by, and construed according to, the laws of the State of
Nevada. Grantee consents to the jurisdiction of the Nevada district courts for enforcement of this
Funding Agreement. 7 :

21. ENTIRE FUNDING AGREEMENT AND MODIFICATION. This Funding Agreement and its
integrated attachment(s) constitute the entire agreement of the parties and such are intended as a
complete and exclusive staternent of the promises, reptesentations, negotiations, discussions, and
other agreements that may have been made in connection with the subject matter hereof. Unless an
integrated attachment to this Funding Agreement specifically displays a mutual intent to amend a
particular part of this. Funding Agreement, gemeral conflicts in language between any such
attachment and this Funding Agreement shall be construed consistent with the terms of this Funding
Agreement. Unless otherwise expressly -authorized by the terms of this Funding Agreement, no
modification or amendment to this Funding Agreement shall be binding upon the parties unless the
same is+n writing and signed by the respective parties hereto.
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IN WITNESS WHERECQCF, the parties hereto have caused this Funding Agreement to be signed
and intend to be legally bound thereby.

- State Lands Regi
James R. Lawrence Date Grantor’s Title

Grantor Signature

Grantee Signature Date Grantee's Title
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ATTACHMENT A
Question 1 Adopted Regulations

(See 17 Page PDF Document Attached)
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Project Summary:

Praoject Title and Identification Number:

Jarrard Fee Title Acquisition, CA-LW-07095

GRANTOR:................ Nevada Division of State Lands
GRANTEE:................. Carson City
GRANT PROGRAM:.....Question 1

Project Type: Land and Water Acquisition, County-Municipality
Question | Funding Source: Land and Water Acquisition, County-Municipality

Period Covered By This Funding Agreement {Term):
January 1, 2008 to December 31, 2010

Project Cost Sharing (Maich Amount)

Estimated Total Project Cost* o 185, 724 ,048.00
Grantee s (Carson City) Share of PrOJect Cost % of iject"Co‘stﬂ $‘5Hl 048 00
Grant_Qr s (State Lands)“Share of Project Cost 75% of Project Cost 32, 793 000 00

*See Attachment D, Project Budget for details

GRANTEE is responsible for 25% of the ACTUAL costs of the project. This is currently
estimated to be $931,048.00.

GRANTOR is responsible for 75% of the ACTUAL costs of acquisition. This is currently
estimated to be $2,793.000.00. However, the 75% will adjust to actual expenditures of the
acquisition, not to exceed $2,793,000.00 unless the funding agreement is amended by the State,
The GRANTOR will reimburse GRANTEE for administrative costs of a maximum of 5% of the
total project cost. Reimbursement of administrative and project costs together shall not exceed
$2,793,000.00. :

Project Scope ( Description of Project elements funded by this agreement).
See Aitachment C far details:

I'he purpese of the project s to acquire in Fee Title 368.78 acres that front or are near the Carson
River in the vicinity of Carson River Road and Lloyd’s Bridge. North of Carson River Road and
across from Silver Saddle Ranch in Carson City, the land proposed to be acquired is comprised of
five contiguous parcels along or near the river, with the majority of the acreage on the west side
. of the river. The property(ies) is dominated by irrigated pasture, but includes a small area of
' riparian habitat, natural and artificial wetlands, and navigable waters as part of the Carson River
Aquatic Trail,

" This project does not include the acquisition of water rights, which may be transferred in the
future. Irrigated and riparian land is propesed to be maintained by the diversion of treated
effluent to the property(ies).

Page 7 of 18



Special Conditions:

In addition to the terms and conditions listed on pages 1-5 of this Funding Agreement, the
GRANTOR and GRANTEE mutually agree to perform this Funding Agreement with the terms,
promises, conditions, plans, specifications, estimates, procedures, project proposals, maps and
assurances attached hereto and hereby made a part hereof.

1. The GRANTEE hereby promises, in consideration of the promises made by the GRANTOR
herein, to execute the project described above in accordance with the terms of the Funding

Agreement.

2. A Non-revocable Deed Restriction that runs with the jand shall be recorded against the
property in perpetuity (APN's 10-071-26, 10-071-27, and 10-021-47).

3. Work performed after July 1, 2000 may be ¢ligible for matching contributions provided:

a.  The applicant provides documentation detailing the work performed;

b.  The applicant provides documentation that the work performed related directly towards
project implementation;

c.  The work performed is considered eligible for reimbursement per NAC regulations,
Chapter 321, Sections 2 to 35, inclusive; and

d.  The total State Share specified in the Funding Agreement does not increase.

4. The GRANTOR shall receive a site plan and other relevant project plans and specifications,
completed by the GRANTEE, if applicable, showing all interests in land and water, and
showing all facilities and structures acquired as part of the project including a summary
report with information requested by the GRANTOR.

5. A request for funds exceeding $2,793,000.00 requires an amendment to this agreement and
must be approved by the State:Lands-Registrar.

6. Question | funding in an amount not to exceed $2,793,000.00 shall be disbursed to the
GRANTEE in the form of an advance or reimbursement(s). Original invoices, or a request for
an advance, shall be submitted by GRANTEE to the GRANTOR to receive funds.

7. Payments are on a reimbursement basis and can be advanced in certain circumstances.
Requests for*paimburseméﬁts or advances must contain the necessary information identified in
the “Outlay Report and Request for Reimbursement and/or Advance” form, or equivalent form
provided by the GRANTOR. All reimbursements or advances must include supporting
documentation, including, but not limited to, invoices, receipts and details outlining the basis
for the expenditures, and the signature of the official responsible for approving the
expenditures. The GRANTOR reserves the right to request any additional information, related
to project expenses, or a request for an advance, that the GRANTOR determines is necessary
to process a payment.

8. The GRANTOR may audit project records or its designee. All records must be retained a
minimum of 6 (six) years (see Attachment H) after the completion of work on the Project. The
GRANTOR reserves the right to require that the records be kept for a longer period of time.

9.The GRANTOR will be invited to attend all major project issue meetings.
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10.

11.

12.

13.

14,

L5

Grantor: Nevada Division of State Lands

Attn: Kevin Hill, Question 1 Program Coordinator
901 S. Stewart Street, Suite 5003

Carson City, NV 89701

(775) 684-2747

Grantee: Carson City Parks and Recreation Department — Open Space Division
Attn: Juan F. Guzman, Open Space Manager

3303 Butti Way, Building #9

Carson City, NV 89701 .

(775) 887-2262 x 30341

The GRANTOR will be notified immediately of any changes regarding the cost of the project
or the scope of work.

The GRANTEE is responsible for obtaining all permits, easements and other private and
governmental agency approvals required for the project pr10r to the closing of all relevant
acquisition transactions.

To the fullest extent permitted by law, the GRANTEE agree to indemnify, hold harmless and
defend the State of Nevada, its officers, employees, agents and invitees from and against all
liabilities, claims, actions, damages, losses, and expenses, including but not limited to
attorneys’ fees, arising out of any alleged negligent or willful acts of omntissions of the
GRANTEE, its officers, employees and- agents :

The failure of all parties to enforee any provision of the Funding Agreement shall not be
coustrued as a waiver of limitation of that party’s right to subsequently enforce and compel
strict compliance with every pmv:ision of this Funding Agreement.

This Funding Agreemerit may be modtﬁed amended, and/or the term of the agreement
extended if the amendment is made in writing and is signed by all parties.

1f anry provision of this Funding Agreement shall be held to be invalid or unenforceable for
any reason, the remaining provisions shall continue to be valid and enforceable. If a court
finds that any provision of the Funding Agreement is invafid or unenforceable, but that by
limiting such provision it would become valid and enforceable, then such provision shall be
deemed to be written, construed, and enforced as so limited.
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16. Termination
This agreement shall be terminated:

a. December 31, 2010 unless extended by written agreement of the parties hereto; or

b. Upon the expiration of 30 days after either party hereto shall give notice to the other
party of its intention to terminate; or

¢. At the option of either party hereto in the event that the other party breaches any
material obligation, covenant, condition or expressed or implied warranties hereunder
and fails to remedy such breach within the 30 calendar days after being given notice to
that effect.

The right of the GRANTOR to terminate this Funding At,reems,nt shall not impair any
other rights or remedies at law or equity the GRANTOR may have against the GRANTEE
under this agreement or under the law. No waiver of any default by the GRANTOR under
this contract shall be held to be a waiver of any other subsequent default by the GRANTEE.
All remedies afforded under this Funding Agreement are cumulative; this is in addition to
every other remedy provided therein or under the law.

GRANTOR SHALL NOT BE LIABLE TO THE GRANTEE FOR DAMAGES OF ANY
KIND INCLUDING WITHOUT LIMITATION INCIDENTAL OR CONSEQUENTIAL
DAMAGES ON ACCOUNT OF TERMINATION OF THIS AGREEMENT FOR ANY
REASON WHATSOEVER.

The representations, warranties, covenants, and. mdemnmes described in Attachment G,
Non-Revocable Deed Restriction, shall continue in full force and effect whether recorded
or not, notwithstanding the termination of this agreement, provided the Grantee
successfully acquires the property described in Attachment B, Project Summary, with the
assistance of the funds provided under this Funding Agreerment.

17. The GRANTEE will furnish progress reports and such other information as the GRANTOR
may require. The GRANTOR requires and an opportunity to review acquisition documents
prior to closing: Five workmg days prior notification to review documents is required.

18. The Grantee shall post-an appropriate sign at the project site acknowledging the project’s
funding source(s).

19. Should the State determine-that subsequent to any transfer of water rights from the
property(ies) that the-Graritee is unable to secure and deliver effluent waters necessary to
maintain irrigated and riparian land upon the properties subject to this agreement, then the
Grantee shall return the State’s grant funding in the amount of $2,793,000.00 plus interest.
[nterest shall be calculated in the manner agreed to in Attachment G contained herein.

20. The laws of the State of Nevada shall govern this Agreement.
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ATTACHMENT C
Scope of Work

Project Name: Jarrard Fee Title Acquisition
Project Number: CA-LW-07095

Grantor: Nevada Division of State Lands
Grantee: Carson City

The purpose of the project is to acquire in Fee Title 368.78 acres that front ot are near the Carson
River in the vicinity of Carson River Road and Lloyd’s Bridge. North of Carson River Road and
across from Silver Saddle Ranch in Carson City, the land proposed to be acquired is comprised of
five contiguous parcels along or near the river, with the majority of the acreage on the west side
of the river. The property(ies) is dominated by irrigated pasture, but includes a small area of
riparian habitat, natural and artificial wetlands, and navigable waters as- part of the Carson River
Aquatic Trail.

This project does not include the acquisition of water rights, which may be transferred in the
future. Irrigated and riparian land is proposed to be maintained by the diversion of treated
effluent to the property(ies}.

For a detailed description of the property, the conservation values protected, and the property
rights granted and retained, see Attachments E, F, and G below.
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ATTACHMENT E
Appraisal including Preparer’s Qualifications and References

Project Name: Jarrard Fee Title Acquisition
Project Number: CA-LW-07095

Grantor: Nevada Division of State Lands
Grantee: Carson City

(See Documents Attached)
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ATTACHMENT F
Title Report

Project Name: Jarrard Fee Title Acquisition
Project Number: CA-LW-07095

Grantor: Nevada Division of State Lands
Grantee: Carson City

(See Documents Attached)
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ATTACHMENT G
Non-Revocable Deed Restriction

Project Name: Jarrard Fee Title Acquisiticn
Project Number: CA-LW-07095

Grantor: Nevada Division of State Lands
Grantee: Carson City

(See Documents Attached)
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ATTACHMENT H
DCNR General Requirements

Project Name: Jarrard Fee Title Acquisition
Project Number: CA-LW-07095

Grantor: Nevada Division of State Lands
Grantee: Carson City

Regarding the eligibility of in-kind services, materials, and equipment offéred by the Recipient to
meet its match requirement, as well as other matters necessary to administer funding, the parties

mutually agree as follows:

Definitions:

Eligible expenses: Expenses that are directly related to the project.

Cash reimbursement: Direct payment to the recipient in cash.-for eligible expenses incurred after
execution of the funding agreement. :

Bond Cash on Hand: Bond proceeds held, as unexpended, E;)y;the Grantee during any stage of a
covered project. i

Terms and Conditions:

l.  Grantee will bear the full responsibility of properly administering funds allocated under AB 9.
This responsibility includes complete and accurate accounting of all funds, both bond and matching;
ensuring expenditures-and procurement activities are in compliance with the enabling legislation,
Generally Accepted Accounting Prineiples, and all other applicable laws and regulations.

2. This requirement also applies 1o the Grantee’s contractors and their subcontractors. Prevention
of project overruns/shortfalls is the respounsibility of the Grantee. The Grantor, its Department of
ConSeﬁation and Natural Resources, and the AB 9 program administered under this agreement will
not be obligated to supplement project funds, beyond the approved project budget, due to cost
overruns, shortfalls, unforeseen circumstances, or any other reason.

3. Advances may be requesied by the Grantee, but the requested advance amount must be based
on realistic expenditure projections and must be liquidated within 90 days from receipt. The
Administrator retains discretion to grant advances.

4. Cash reimbursements to the Grantee will be by payment to the Recipient for eligible expenses
incurred after execution of the Funding Agreement.
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5. Advances and cash reimbursements are subject to the following conditions:

a) If the Grantee requests an advance, the Outlay Report must be
submitted on a quarterly basis until all advance amounts are
spent;

b) Requests for reimbursements may not outpace currently
available bond proceeds specifically designated for their
project(s);

¢) Requests for reimbursements/advance may not exceed the total
amount approved (bond share) for the project{s);

d) Funds will not be disbursed to any entlty for the purpose of
simply aceruing interast; and

e) Recipient should not commingle AB 9 expen_‘dltures/funds with
non-AB 9 related expenditures and must separately account for
these expenditures and revenue squrces.

The above policies for cash management apply to not only the primary recipient- of the bond funds,
but also their contractors and subcontractors.

Bond Cash on Hand, Excess Balances:

1.

Cash on hand, including amounts received as advances, must be spent within 90 days. The
DCNR may require repayment of any unspent advance amount at the end of the 90-day
period.

The above policies for cash- management ‘apply to not only the primary recipient of the
bond funds, but also their contractors and subcontractors.

Retention and Record Keeping; -

I:

Grantee agrees to .mai,;;ﬂ_@in all records relevant to its AB 9 project for which funds were
allocated in accordance with NRS chapter 239; additionally, recipient must keep records at

least six (6) years ftom the end of the state fiscal year (July-June) in which each project was

completed.

If any litigation concemning the project is begun before the expiration of this six (6) year
period, the. individual file must be retained for six (6) calendar years from the date of
resolution of the litigation; and

Before any files are destroyed, the Grantee must contact the Grantor to obtain and verify
final disposition instructions. This requirement also applies to the Recipient’s contractors
and any subcontractors.

Examples of records subject to retention provisions are (list is not intended to be all
inclusive): all fiscal/accounting records and reports; all drawings, blueprints, renderings,
architect and/or engineering reports, financial estimates, fee schedules, site proposals,
photos, maps, copies of easements, copies of building permits, copies of inspections,
related correspondence; and all procurement activities, including contractors proposals and
rates.
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Other:
I. The Grantee may be subject to audit and must allow access to applicable AB 9 records, if
so directed by the Grantor. If any audit finding reveals that either an overpayment was

made, or ineligible costs were incurred (either match or bond proceeds), the overpayment
or the ineligible expense must be repaid to the AB 9 Fund, DCNR, Carson City, Nevada,

2. It is the policy of the Board of Examiners and the DCNR to restrict contractors, as well as
all other recipients of public funds, to the same (or less) travel rates and procedures allowed
State employees. This requirement also applies to the Grantee’s contractors and any
subcontractors.
Certain disbursements will not be paid unless agreed to in a,dv:inée. These include:
1. Secretarial or word processing services (normal, tempos;ary, or oxfertime);
2. Any other staff charges, such as filing, proofreading, regardless of -whten incurred;
3. Photocopy expenses of more than 15 cents per page;
4, Photoc‘opy expenses in excess of $2,000.00 for a single job;
5. Computer time.
6. Eguipment purchasgd ;for the project.
The State will not reimburse expenses for the following:
I. Local telephone expenses or office supply costs;

2. The costs.of ﬁrst—class'trgivél;

3. Grant administrative costs in excess of 5 percent of the total project cost, and any
- indocumented administrative costs.
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AP.N. 10-071-26, 10-071-27, and 10-021-47

RECORDING REQUESTED BY:
Juan Guzman, Open Space Manager
3303 Butti Way, Building No. 9
Carson City, NV 89701

WHEN RECORDED MAIL TO:
Nevada Division of State Lands
Question 1 Program

901 S. Stewart St., Suite 5003
Carson City, Nevada 89701

NONREVOCABLE AGREEMENT TO RESTRICT PROPERTY

This NONREVOCABLE AGREEMENT TO RESTRICT PROPERTY (“Agreement”) is made and
entered into this day of , , by and between the Consolidated Municipality of
Carson City (“Grantee™), and the State of Nevada (“State”). Grantee and State are sometimes hereinafter
referred to collectively as the “Parties.”

Recitals

WHEREAS, Grantee is the owner of that certain real property located in Carson City, State of Nevada,
described as follows:

Carson City Assessor Parcel Number(s) 10-071-26. 10-071-27, and 10-021-47, (hereinafter
“Property”). For a complete legal description of the Property se¢ “Exhibit A” attached hereto and
incorporated herein by this reference.

WHEREAS, This Agreement is given to insure that the Property is maintained and used in a
manner consistent with the regulations (NAC Section 321) adopted by the State for the
Conservation and Resource Protection Grant Program, hereinafier referred to as “Question 1
Program.” Regulatory authority is provided by Subsection 1-35, Section 2 of Assembly Bill No.
9 of the 17" Special Session of the Nevada Legislature, Chapter 6, Statutes of Nevada 2001. The
referenced regulations require the Nevada Division of State Lands, (hereinafter “State Lands,” an
agency of the State), when entering into a Funding Agreement, to include pertinent nonrevocable
deed restrictions and appropriate reversionary clauses to ensure that at all times the land is
maintained 1n a manner consistent with the purpose of the Question [ Program.

WHEREAS, Grantee has entered info a State Lands Question 1 Program Funding Agreement that

provides funding to implement the project entitled the “Jarrard Fee Title Acquisition” and which has been
assigned Question | Program Project ID No. CA-LW-07095.
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WHEREAS, State Lands has authority to award grants of money from the sale of municipal bonds to
Churchill County, Douglas County, Lyon County, or Carson City and municipalities located within those
counties to enbance and restore the Carson River corridor.

Declarations

NOW, THEREFORE, in consideration of the grant funds received and the covenants and agreements
contained herein, the Parties hereto agree as follows:

1. Recitals. The foregoing recitals are true and correct.

2. Authorized Uses. Grantee agrees that the Property will be used only for purposes of developing
land and water rights, and/or providing recreational facilities, and/or providing parking for and
access to and along the river, and/or restoration of the Carson River Corridor, all of the above
which shall be consistent with the primary purpose of enhancing and festoring the Carson River
Corridor, and used in a manner consistent with the regulations adopted by the State for the
Conservation and Resource Protection Grant Program referenced in the Recitals above.

3. In Event of Unauthorized Uses. If at any time the Property, or any portion of it, is used for some
purpose other than that stated in Paragraph 2 above, the following actions shall be taken:

A. Inthe event of a violation or infringement, or threatened violation or infringement, of
any provision of this Agreement, the State, or any person, shall give written notice to
Grantee and request that the Grantee take corrective action sufficient to cure the
violation or prevent the threatened violation. Grantee shall have 30 days to comply
with the request. If Grantee is unable to ¢ure the violation within the time atlotted but
Is pursuing corrective measures with due diligence, the State may permit the Grantee
a reasonable extension of time. If the State, in its sole discretion, determines that
circumstances require immediate action to prevent or mitigate significant damage to
the permitted use of the property as described in Paragraph 2 of this Agreement, the
State may pursue its remedies under this section without prior notice to Grantee or
without waiting for the period provided for cure to expire. Nothing in this
Agreement shall be construed to impair the State’s, or any person’s right to seek
temporary or permanent injunctive or other relief to enforce the terms of this
Agreement against a violation or threatened violation hereof.
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B. If the Grantee fails to take corrective action to cure the violation or prevent the
threatened viclation pursuant to subparagraph A., the Grantee shall offer to convey
the Property, for no consideration, to the State for the purposes stated in paragraph 2
above; or, if said offer is rejected by the State or if the State fails to respond to the
offer within ninety (90) days of the date of the offer, then Grantee shall offer to
convey the Property, for no consideration, to each reasonably identifiable Nonprofit
Conservation Organization active in Nevada. For purposes of this Agreement, the
term “Nonprofit Conservation Organization” means a nonprofit organization,
qualified in the State, that has as one of its primary purposes the acquisition of
property for the protection, preservation and/or conservation of land, water, open
space and/or the natural communities, resources and wildlife located thercon.

Any offer made herein by Grantee must be made: (a) by delivering a written offer to
the party to whom the offer is being made via certified U.S. Mail or hand delivery,
and (b) by providing public notice of the offer, which public notice shall include,
without timitation, notice of such offer by publication no less than three (3) times at
one-week intervals in a newspaper of general circulation in Carson City. Both the
written offer and the public notice described herein shall state that in the event
nmltiple Parties are interested in accepting the offer and are otherwise qualified to
accept the offer, the party to whom the Property will be conveyed will be determined
promptly by the Grantee in its sole and absolute discretion. The written offer and
public notice shall also include the date by which a qualified party must accept the
offer in writing, which date shall be not less than sixty (60) days nor more than ninety
(90) days after the date of third publication, and shall identify the representative to
whom the written acceptance must be made and the place where such written
acceptance must be delivered. The Grantee shall bear all costs for any offer required
to be made by it hereunder.

Shouid an offer described herein be accepted, Grantee shall, at its sole cost and
expense, promptly deliver to the qualified party accepting said offer, a duly executed
warranty, grant bargain sale, or quitclaim deed capable of being recorded in order to
convey. clear title to the Property to said party subject to encumbrances imposed by
the State.

If neither the State nor a qualified Nonprofit Conservation QOrganization has accepted
Grantee's offer, Grantee shall, at the sole discretion of the State, promptly take one of
the following actions (either sub-subparagraph t or sub-subparagraph ii):

1. Sell said Property or a portion of the property as determined by the State to
any other person or entity for fair market value. Upon such sale, Grantce
shall promptly transmit to the State its pro rata share of the sale price of the
portion of the Property sold, or the amount of the grant, whichever is greater.
Upon receipt of said payment, the State shall release the Grantee from any
further obligations or liabilities under this Agreement.
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ii. Remit to the State a sum equivalent to the amount of the Grant, together with
interest thereon at the rate of 10% per annum, commencing from the date of
the Grantee’s acquisition of the Property until the date paid. Upon receipt of
said payment, the State shall release the Grantee from any further obligations
or liabilities under this Agreement and shall remove any deed restrictions or
other encumbrances on the Property imposed by this Agreement.

4. Voluntary Transfer of Property. In the event the Grantee desires to sell or otherwise transfer the
Property, pror to any such sale or transfer of the Property by Grantee, Grantee shall offer to
convey the Property, for no consideration, to the entities described in sub-subparagraph 3(B)
above, subject to the same terms and conditions, and according to. the same procedures, set forth
therein. If, after complying with the provisions of sub-subparagraph 3(B), neither the State nor a
qualified Nonprofit Conservation Organization has accepted Grantee’s offer, Grantee may, at the
sole discretion of the State, promptly take one of the following actions (either subparagraph A or

subparagraph B):

A. Sell the Property to any other person or entity for fair market value, based on an
appraisal of the property at the time of transfer. Upon such sale, other than to the
State or a qualified Nonprofit Conservation Qrganization, Grantee shall promptly
transmit to the State its pro rata share of the sale price of the portion of the Property
sold, or the amount of the grant, whichever is greater . Upon receipt of said payment,
the State shall release the Grantee from any further obligations or liabilities under this
Agreement.

B. Promptly transmit to the State the amount of the Grant, together with interest thereon
at the rate of 10% per annum, commencing from the date of the Grantee’s acquisition
of the Property until the date paid. Upon receipt of said payment, the State shall
release the Grantee from any further obligations or liabilities under this Agreement
and shall remove any deed restrictions or other encumbrances on the Property
imposed by this Agreement.

5. Condemnation. Any and all funds received by Grantee in connection with any portion of the
Property taken by right of emigent domain or by condemnation shall be delivered pro rata
promptly to the State as reimbursement, in whole or part, for the amount of the Grant. If only a
portion of the Property is taken by right of eminent domain or by condemnation, and if Grantee
thereafter desires to dispose of that portion of the Property not taken by right of eminent domain
or condemnation (hereinafter “the Remainder Portion™), Grantee shall offer to convey the
Remainder Portion for no consideration, to the entities described in sub-subparagraph 3(B) above,
subject to the same terms and conditions, and according to the same procedures, set forth therein.

If, after complying with the provisions of the preceding paragraph, neither the State nor a
qualified Nonprofit Conservation Organization has accepted Grantee's offer, Grantee may sell
said Remainder Portion to any other person or entity for fair market value. Upon such sale,
Grantee shall promptly transmit to the State the State’s pro rata share of the sale price of the
Remainder Portion sold, or the amount of the grant attributable to the Remainder Portion,
whichever is greater.
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6. Enforcement. The State, or any person, has the right to prevent any activity or use on this
property that is inconsistent with the permitted use as described in paragraph 2 of this Agreement.
The terms and conditions in this Agreement may be enforced as follows:

A. Enforcement of the provisions of this Agreement shall be at the discretion of the
enforcing party. Any forbearance in the enforcement of rights and interest under this
Agreement in the event of a violation or infringement, or threatened violation or
infringement, of any provision of this Agreement shall not be deemed or construed to
be a waiver of such provision or of any subsequent violation or threatened violation
of the same or any other provision of this Agreement, and any failure to act shall not
be deemed a waiver or forfeiture of the right to enforce the provisions of this
Agreement in the future. '

B. Grantee will not be responsible for injury to or change in the property subject to this
Agreement resulting from natural causes or environmental catastrophe beyond
Grantee’s control, such as fire, flood, storm and earth movement, or from any prudent
action taken by Grantee under emergency conditions to prevent, abate, or mitigate
significant injury to the property resulting from such causes.

C. If Grantee fails to cure a violation or threatened violation of the terms and conditions
as expressed herein after receiving written notice of the violation or threatened
violation, the State or any person may institute a suit to enjoin the violation or
infringement and/or to require the restoration to the condition that existed prior to the
violation or infringement; in addition, the State or any person enforcing this
Agreement may seek damages to which they may be entitled including
reimbursement to the State of all or a portion of the grant funding provided to
Grantee for acquisition of the property herein. The enforcement rights under this
subparagraph shall apply equally in the event of either actual or threatened violations
of the provisions of this Agreement. The Grantee agrees and acknowledges that the
remedies. at law for any viclation of the provisions of this Agreement are inadequate
and that any person enforcing this Agreement shall be entitled to the injunctive relief
described in this subparagraph, both prohibitive and mandatory, in addition to such
other relief, including damages, to which the enforcing person may be entitled,
including specific performance of the provisions of this Apreement, without the
necessity of proving either actual damages or the inadequacy of otherwise available
legal remedies.

D. If a court determines that this Agreement has been breached Grantee will reimburse
the State or any other person bringing suit for relief under this section, for reasonable
costs of enforcement, including court costs, reasonable attorney’s fees, and any other
payments ordered by the court.

7. Recordation. This Agreement shall be recorded in the Office of the Carson City Recorder and
shall run with the land.
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10.

11.

12

13.

14.

5.

16.

Amendments. This Agreement shall not be amended except upon the written agreement of the
Parties after public notice by publication no less than three (3) times at one-week intervals in a
newspaper of general circulation in Carson City.

Entire Agreement. This Agreement constitutes the entire agreement of the Parties with respect to
the specific matters contained herein and supersedes all previous discussions, understandings and

agreements.

Further Assurances. Additional Documents. The Parties agree to execute any and ail further
documents, deeds and other writings, and to undertake any further action necessary to
consummate the transactions contemplated herein.

Authority. Grantee and State, respectively, represent and warrant that, as of the date of this
Agreement, each has the full right, power and authority to enter into this Agreement and to
consummate the transaction contemplated herein, and that each has duly and properly taken all
action required of it, to authorize the execution, delivery and performance by it of this

Agreement.

Binding Effect. This Agreement is binding upon the representatives, successors, and assigns of
the Parties hereto.

Captions. The captions and headings of the sections of this Agreement are for convenience of
reference only and shall not be construed in interpreting the provisions hereof.

Severability. If any term or provision of this Agreement is deemed unenforceable by a court of
competent jurisdiction, the remaining tetms and provisions shall remain in full force and effect so
long as the purpose and intent of this Agreement may be achieved.

Governing Law. This Agreement shall be governed by and construed and enforced in accordance
with the laws of the state of Nevada.

Attomeys Fees. In the event of any controversy, claim, or dispute relating to this Agreement or to
the violation or infringement thereof, the prevailing party shall be entitled to recover from the
losing party reasonable attorneys' fees and costs.
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APPROVED as to Form:

CATHERINE CORTEZ MASTO
Attorney General

By:

Kerry Benson
Deputy Attomey General

Nonrevocable Agreement to Restrict Property
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NEIL ROMBARDO
Carson City District Attomey

By:
Kristin N. Luis
Senior Deputy District Attorney
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Exhibit A
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