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NeVada Public Records Act (NPRA)

1 NRS Chapter 239.

records are public unless
ntial by law. NRS 239.010.

der the NPRA en government is the



0oks and public records of

entities must remain OFel’l to the

1blic unless otherwise declared contidential by

any confidentiality provisions now specified in
5239.010(1) plus catch-all phrase: “and unless
erwise declared by law to be confidential.”

fidentiality provisions from the NAC are not
ded, but still have the force and effect of law
should be included in the “catch-all” in NRS
239.010(1).

= “A properly adopted substantive rule establishes a
standard of conduct which has the force of

law.” State ex rel. Tax Comm n v. Safeway, 99 Nev.
626, 630, 668 P.2d 291, 294 (1983).




ourt Decisions

da v. Bradshaw, 106 Nev. 630, 798 P.2d 144 (1990).
of County Comm'rs, 116 Nev. 616, 6 P.3d 465

te-Journal, 119 Nev. 55, 63 P.3d 1147

Public Employees’ Retirement System of Nevada v. Reno Newspapers,
Inc., 313 P.3d 221, 129 Nev., Adv. Op. 88 (Nov. 14, 2013).

= Blackjack Bonding, Inc. v. Las Vegas Metro. Police Dept., 131 Nev.,
Adyv. Op. 10 (March 5, 2015).



Ggu Premise of NPRA

ors transparency in government and
ernmental entity records, and the
PRA must be construed liberally in
_ aximize the public’s right of access to
rnment records. Reno Newspapers, Inc. v. [im

ns, Governor of the State of Nevada, 127 Nev. Adv.
9, at 5 (2011).

Legislature has declared that the purpose of the
is to further the democratic ideal of an

accountable government by ensuring that public
records are broadly accessible.” Gibbons, 127 Nev. Adv.
Op. 79, at 5 (2011) (citing NRS 239.001(1)).
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Bradshaw ( ] 990)

articulated by the Court, Court
as Bradshaw balancing test

eC .; goverr entities to determine whether
ere is an exceptio 1e Nevada Public Records

(NPRA) that justifies the withholding of a
k ested record.

is test involves balancing the governmental

y’s public policy interest in withholding the
document against the general policy in favor of open
government.




Access to Public Records = a
sEtindamental Right”?

the Court said any limitation on
osure requirements of NRS

010 must be based upon a balancing or
ighing” of the governmental entity’s

ests in non-disclosure against the general

y in favor of open government and the
estor’s “fundamental right” to access
records.

'u



sprden on Government When
Withholding Records

ing the Bradshaw balancing test,
pon the governmental entity to
n records requested should not
irnished, with specific evidence justifying
ithholding of the records.
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eno Newspapers v. Sheriff
| (2010)

islative amendments affected the
' g test.

oW, ¢ narrower interpretation of private or
yvernmental interests promoting nondisclosure to
veighed against the policy for an open and
ssible government.

ere assertion of possible endangerment
does not clearly outweigh the public interest in
access to .. .records.”



Reno Newspapers v. Sheriff
(cont.)

eld that the identity of a holder of a
s permit and records of any

: yermit 1ny lgations, suspensions, Or
vocations of such permits are public records
ect to disclosure and that any confidential
rmation in the records should be redacted
ore disclosure.

le: Whenever possible, redact and provide.

onfidential information such as social security
numbers, financial information, drivers’ license
numbers, dates of birth, etc., should be redacted.

m]




y” outweighs the public’s
governmental entity



Reno Newspapers, Inc. v. Jim
Wivpbons, Governor (2011)

nmental entity policies that do not have
t of law do not constitute specific
10rity justifying withholding the requested record
der the NPRA.
governmental entity generally must provide a log

2 requestor describing each individual withheld
rd. Gibbons, 127 Nev. Adv. Op. at 12.

overnmental entity may be exempt from
providing a log to the requestor if the governmental
entity can demonstrate that the requestor has sufficient
information to meaningfully contest the claim of
confidentiality without a log.




”hheld Records Log

1 contain “a general factual description
hheld and a specific explanation for

isfy the governmental entity’s requirements under
the NPRA. Gibbons, 172 Nev. Adv. Op. at 16 (citing
NRS 239.0107(1)(d)(2)).



PERS of Nevada v. Reno
N.a spapers, Inc. (2013)

oins its analysis of claims of
nder the [NPRA] with a presumption

gt
O U1S

he state entity bears the burden of overcoming this
umption of openness by proving by a

onderance of the evidence that the requested
rds are confidential.”

> state entity may either show that a statutory
provision declares the record confidential, or, in the
absence of such a provision, ‘that its interest in

nondisclosure clearly outweighs the public’s interest in
access.”” (quoting Gibbons, 266 P.3d at 628).

=@ Exceptions to disclosure must be construed narrowly.



y 0of Nevada v. Reno
wspapers, Inc. (cont.)

Court stated “[b]ecause PERS failed to present
lence to support its position that disclosure of the
sted information would actually cause harm to

1 employees or even increase the risk of harm, the
record indicates that their concerns were merely
hypothetical and speculative.”

= Thus, the district court correctly balanced the interests involved
in favor of disclosure.



ASD Uty to Create Requested
Records?

ngly implied that governmental entities
to create new documents in

lic records request, even if the data or
rmation need eate that document is already
d or maintained by the governmental entity.

, 129 Nev. Advance Opinion 88, at 9-10.

> Court made no explicit such holding, however.

ootnote, the Court cites to Ohio cases holding that in
general a governmental entity does not have a duty to create a
record in response to a public records request.




Atitorney General Opinions

y and most are older and provide the
the case law, which now controls.

O that states that drafts are not

AC 239.705, definition of “official
 record.” No obligation to keep drafts under retention
dule. See NAC 239.711.

5 You can search Attorney General Opinions at
ag.nv.gov



;\! o) . Y Genera I O D inion
- Requests

becific public records question that is
1e statutes or case law and you want
Opinion, please talk to your

ed couns 1d consider making the

vernments may request Attorney General



general Tips and Reminders

onse Required Unless Readily Available

espond in writing to records requests by
d of the fifth business day after the

5 239.0107(1).

(2) allow inspection, (3) it is

onfidential, and (4) we need more time, and (5) do not have it.

| public book or record is readily available, in lieu of a
itten response the agency shall allow the requestor to
spect or copy or receive a copy of the record.

e Tip: Put procedures in place now to ensure
that public records requests are handled within the
time period required in order to avoid any future
problems.



at the NPRA allows both written
ecords requests.

259.010 | us, it i1s important to
ire that the agency has appropriate
dures in place such that oral requests for
s are logged and/or handled
ypriately under the NPRA.




rdinary Requests MUST be
INn writing.

ecent changes in the 2013 session, all
quests must be in writing. See NRS

out the definition for
lew the manual for state agencies
Archives.

ore informatic
extraordinary,” please
iblished by Library and
extraordinary requests may be oral and may
oe ignored or required to be submitted in




egal Custody = Ownership

of a records may not equal Legal

3 defined in NAC 239.041 and means:

onsibilities relating to the

) f an ess to a record or series of
records are vested in an office or department of a local
governmental entity and the official or head of the
lepartment is charged with the care, custody and
control of that record or series of records.”

“The term does not include the ownership of the record.”




" Where Is It?

1s not in the legal custody of the

1cy must provide the requestor
h wr tice of that fact and provide the
ne and address of the government agency
1as custody of the record, if known.

1as been destroyed or transferred to State
lves pursuant to records retention
1le, inform requestor.



Verbal Discussions to Clarify or
Discuss Request

a verbal discussion with the

the records request to clarity or
 the request. However, the
suant to NRS 239.0107(1)
ut the status of the record must be in

ting. The agency should keep a copy of this
ification for its records.

agency should document in writing, e.g.,
tter to the requestor, any verbal
discussions that it has with the requestor that
clarify, narrow, or otherwise alter the original
records request.




'co'vering Actual Costs

may recover its actual costs in
opy of a public record to the

stor. NRS 239.052.

*NEW** The fee for providing a copy of a
blic book or record in the custody of a law
ary operated by a governmental entity
st not exceed 50 cents per page. NRS
AVSYAC)

‘county clerks are also now limited to charging

no more than 50 cents per page for copies of court

records. (Previously, the limit was $1 per page.)
See AB 31 (2013).
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AcCtual | sts (NRS 239.055)

les of public records to the public is
e agency s regular duties. Thus,
sts gener ay include only actual costs
arred in respond the records request, such
bse for toner, paper, and postage, and not

yyee time in responding to the request, unless
equest is extraordinary.

- @ *NEW** The fee for extraordinary use may not
exceed 50 cents a page.



“* No Charge for Minutes
A Recordings of Meetings

blic meetings are public records.

tes or audio recordings must be made

ilable to a member of the public upon request
charge. NRS 241.035(2) (emphasis added).



ption: Court Reporter
~ lranscripts

nts of NRS 241.035(2) does not

porter from charging a fee to the agency
ing to the transcription of a meeting;

0 transcribes a meeting to
yvide a copy of any transcript, minutes or audio

ording of the meeting prepared by the court reporter to
nember of the public at no charge.

k NRS 239.053.




List of Fees

must prepare and maintain a list of its
in 3 public records, which should be
uous place in each of its

ices. NRS 239.
lieu of posting the list of fees for providing public
“ords request, the agency may post the location at

nich a list of each fee that the agency charges to
ovide a copy of a public record may be obtained.

agency'’s list of fees must also include per

page fee for court reporter transcripts. NRS
239.053(2).



Waiving Fees

ncy wish to waive a portion or all
iding records, the agency

C n policy and post notice of
olicy in a conspicuous place in each of its

. NRS 239.052(2).




v and Procedure

Develop a public records policy
he agency’s policy and



TR

rency decides not to disclose requested
he issue is litigated and the agency
stor is entitled to recover costs and
2y’s fees in pursuing the court

is important that the agency and its decision
Kker(s) recognize that an incorrect decision to
hold requested records may be costly.

actice Tip: Not all requested records should be
eleased. It is important to ensure that the
agency and its decision maker(s) understand that
there are potential risks in denying a records
request and such requests should not be denied
arbitrarily or without careful consideration and a
solid legal position supporting the denial.




Good Faith Immun 18Y

ovides immunity from damages
| ‘or refusal to disclose information
'g as the publi 0ff1cer or employee is

e agency and its decision maker discloses
ails to disclose requested information in

pod faith,” even if the decision is later found
to be incorrect, the agency and the decision
maker(s) are immune from liability for
damages incurred by either the requestor or the
person whom the information concerns.



wood Far h Immunity: Itis For
HePublic Officer or Employee!

o receive this good faith

ency itself, not legal counsel,
| ision regarding the

ysure of information.



udicial Review In State
- District Court

S 239.011, if a public records

S by the agency, the requestor
y apply to the district court in the county
re the book or record is located for an

rmitting the requestor to inspect or copy the
or record; or

" Requi ring the agency who has legal custody or
control of the public book or record to provide a
copy to the requestor.



idicial Review (cont.)

ogjven priority over other civil
h priority is not given by other

e requester prevails, he or she is entitled to
r her costs and reasonable attorney’s fees
‘the governmental entity having custody

> book or record.

= A writ of mandamus is the proper remedy to
compel the disclosure of public records. See

DR Partners, 116 Nev. 616, 6 P.3d 465 (2000).



irden on Judicial Review

: If the confidentiality of a public

| is at issue in a judicial or

eeding and the governmental
ustody of the public book
record asserts that the public book or record is
fidential, the government agency has the burden
roving by a preponderance of the evidence that the
or record, or a part thereof, is confidential.

= Applies in administrative proceedings, if both elements
of the statute are met.

= Burden is only on the governmental entity, and this
burden is a preponderance of the evidence.




hall, upon request, prepare the
ic record and shall not require

equested the copy to
olf or herself. NRS



AB31 (2013)

ach agency of the Executive
designate one or more

loyees of the agency to act as records
ial for the agen

>cords official shall carry out the duties
sed pursuant to NRS 239 and NAC 239
: espect to a request to inspect or copy a
book or record of the agency.



B31 (2013)

ibrary and Archives
in cooperation with the

Oy a person to inspector or
cord of an agency;

> form for written notice required to be provided
“an agency pursuant to NRS 239.0107(1);

egulation, the procedures with which a records
cial must comply in carrying out his or her
duties.



‘ms and Procedures

 of the Executive Department
ilable on any website

2 agency on the Internet or its
. ' nd procedures prescribed
e State Library and Archives

nistrator and the Attorney General.
(2013).

for more information.


http://nsla.nv.gov/Records/Public_Records/Public_Records/
http://nsla.nv.gov/Records/Public_Records/Public_Records/

Qu _J stions??
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